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Thisworkers' compensation appeal presentstwo issuesfor review. Thefirstiswhether anemployer
isentitled toacredit under Tenn. Code Ann. 8 50-6-112 for future medical payments made on beha f
of an employeewhen the employer and empl oyee settle their workers' compensation suitfor alump
sumaward. The second issueiswhether the madewhol e doctrine gppliestoworkers’ compensation
cases. For the reasons explained hereafter, we answer both questionsin the negative. Accordingly,
thetrial court is affirmed.

Rule 3, Tenn. R. App. P.; Judgment of the Circuit Court Affirmed.

DrowoTA, J., delivered the opinion of the court, inwhich Anderson, CJ., Birch, Holder, and Barker,
JJ. joined.

GeradL. Gulley, Jr. and Elizabeth A. Townsend, Knoxville, Tennessee, for defendants-appel lants,
Cocke County, Tennessee and Cocke County Schools.

Gordon Ball, Knoxville, Tennessee, for plaintiff-gopellee, Grey Graves.

OPINION

The employee in thisworkers' compensation case, Grey Graves, worked as a maintenance
supervisor for the Cocke County school system. On July 12, 1996, the employee severely injured
his hip and knees in a car accident that occurred in the course and scope of his employment. He
subsequently filed suit against his employer, Cocke County and the Cocke County school system,
for workers' compensation benefits.

While the employee’ s workers' compensation claim was pending, the employee filed suit
against the driver of the other car involved in the accident. The employee settled that suit for
$138,000. Intheworkers' compensation suit, the parties agreed that the employee wastotally and
permanently disabled and should receive a lump sum award of $122,140, less an amount for
temporary total benefits erroneously paid to the employee after he reached maximum medical



improvement. The parties also agreed that the employee would pay the employer $77,998.57,
representing the employer’ s subrogation interest for medical expenses that had already been paid.
The parties could not agree on whether the employer was entitled to an additional credit for future
medical expenses paid on the employee’ sbehalf. The parties agreed to havethetrial court resolve
that issue.

After holding a hearing, thetrial court held that the employer was not entitled to a credit for
future medical paymentsmade on behalf of the employee. Thetrial court explained its decision as
follows:

Theissue asto future medicalsisaways an uncertainty. Youcan't calculate
what future medical billswill be. You can't calculateif therewill befuture medicals
and the extent and nature of it because it’s in the future, as you could if payments
were being made on aregular basis you would know specifically that it would be a
certain amount.

Futuremedicalsareincal culableat thistime. They’ respeculative, they could
go on forever. Courts favor resolutions of lawsuits which would impose some
finality to the judgment. In such acase, Mr. Graves would be required to keep his
money in the bank and possibly pay back his employer & unknown and uncertain
timesin the future and unknown and uncertain amounts, that’ sapossibility. Sothis
Court is going to find that the Act does not require subrogation for future medicals
which are unknown and uncertain.

Thus, the trial court found that the credit provided for in Tenn. Code Ann. 8§ 50-6-112 did not
encompassfuture medical payments when the parties settled for alump sum award. The employer
appeaedthetrial court’ sdecision. The casewasargued before the Special Workers' Compensation
Appeals Panel, but transferred to the full Supreme Court before the Panel issued its decision.

Thefirst issue we must decide concerns the employer’s credit for future medical payments
under Tenn. Code Ann. §50-6-112. Tenn. Code Ann. 8§ 50-6-112(a) permitsan injured worker who
receives workers' compensation benefits to pursue an action against a third-party tortfeasor." In
order to prevent the injured worker from receiving a double recovery, Tenn. Code Ann. § 50-6-
112(c) providesfor asubrogation lieninfavor of theemployer against any recovery by theemployee

Tenn. Code Ann. § 50-6-112(a) provides asfollows: “When the injury or death for which
compensation is payable under the Workers' Compensation Law was caused under circumstances
creating alegal liability against some person other than the employer to pay damages, the injured
worker, or such injured worker’ s dependents, shall have the right to take compensation under such
law, and such injured worker, or those towhom such injured worker’ sright of action survivesat law,
may pursue such injured worker’s or their remedy by proper action in a court of competent
jurisdiction against such other person.”
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from the third-party. The pertinent part of the statute provides as follows:

(©)(2) Inthe event the net recovery by theworker . . . exceedsthe amount paid by the
employer, and the employer has not, at the time, paid and discharged the employer’s
full maximum liability for workers' compensation under this chapter, the employer
shall be entitled to a credit on the employer’s future liability, as it accrues, to the
extent the net recovery collected exceeds the amount paid by the employer.

(3) Inthe event the worker . . . effects arecovery, and collection thereof, from such
other person, by judgment, settlement or otherwise, without intervention by the
employer, the employer shall nevertheless be entitled to a credit on the employer’s
future liability for workers compensation, as it accrues under this chapter, to the
extent of the net recovery.

Tenn. Code Ann. 8 50-6-112(c)(2), (3).

Inthiscase, the employer makes several arguments challengingthetrial court’ sdecision that
thecredit provided for by Tenn. Code Ann. 8 50-6-112(c) doesnot include future medical payments
when the parties settle for a lump-sum award. First, the employer points out that the statutory
languageisnot limited to fixed or known amounts, but providesfor acredit based on theemployer’s
“full maximum liability.” Tenn. Code Ann. 8 50-6-112(c)(2). Since future medical expenses are
part of theemployer’s“full maximum/iability” under the parties’ settlement, the employer contends
that it is entitled to a credit for future medical payments. The employer also maintains that its
interpretation of Tenn. Code Ann. § 50-6-112(c) should be adopted because limiting the aredit to
known or fixed amounts would lessen or even eliminate an employer’ sincentive to settle when the
employee has a claim pending against a third-party. The employer furthe claims that its
construction of Tenn. Code Ann. § 50-6-112(c) is consistent with the legidlative intent to place the
economiclossonthethird-party tortfeasor as“theauthor of themisfortune.” Plough, Inc. v. Premier
Pneumatics, Inc., 660 S.W.2d 495, 499 (Tenn. Ct. App. 1983) (“By enacting [Tenn. Code Ann. §
50-6-112] we feel that the Legislature clearly intended to place the pecuniary loss on the author of
the misfortune, thus allowing both employer and employee to benefit.”).

In addition, the employer relies on thelanguage in Tenn. Code Ann. § 50-6-112(c)(2) which
statesthat the“employer shall beentitled to acredit ontheemployer’ sfutureliability, asit accrues,
to the extent the net recovery collected exceeds the amount paid by the employer.” (Emphads
added). To the extent that the employee incurs future medicd expenses, those expenses are part of
the employer’s“futureliability” for which the employer is dueacredit under the statute. Thus, the
employer maintains that the trial court’s interpretation of the statute is inconsistent with the
legidlativeintent to reimbursean employer “to the extent of [the] employer’ stotal obligation” under
the workers' compensation law. See Beam v. Maryland Cas. Co., 477 SW.2d 510, 513 (Tenn.
1972). If thetrial court’s dedsion stands, the employer would be denied its opportunity to recoup
its “total obligation” to the employee.

Finally, the employer arguesthat thetrial court’ sdecision will give employees an incentive
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to designate a large portion of their settlement with a third-party tortfeasor as future medical
expenses in order to place those expenses out of the employer’s reach. Thus, employees will have
a convenient way of circumventing the employer’ s subrogation rights.

In seeking to uphold the trial court’ s interpretation of Tenn. Code Ann. §8 50-6-112(c), the
employee arguesthat future medical expenses should not beincluded in the gatutory credit because
such expensesare, by their very nature, unpredictable and incapableof being calculated. Therefore,
including such benefits in the employer’ s statutory credit would, according to the employee, inject
an element of uncertainty intotheaward that could effectively prevent employeesfrom spending any
of the funds because of the possibility that someor all of the award may have to be returned to the
employer at an uncertain timeinthefuture. The employee also arguesthat an employer who agrees
to a lump sum settlement should bear the risk of loss for future medical expenses given the
importance of finality of lump sum awards. See Underwood v. Zurich Ins. Co., 854 S.W.2d 94, 98
(Tenn. 1993) (observing that “the balance in workers compensation cases involving lump-sum
awardsisweighted infavor of finality”). According to the employee, the employer’ sinterpretation
of the statutewould effectively eliminate the finality of judgmentsin many workers' compensation
cases.

Although both parties havepresented plausible arguments in support of their positions, we
are persuaded that the employee’s construction of Tenn. Code Ann. 8§ 50-6-112(c) is the one that
should be adopted. Employees should not be placed in the difficult position of not being ableto
spend their worke's' compensation benefits for fear that someor all of those benefits may have to
be returned to the employer if needed medical treatment is sought. If the employeeisunwilling or
unable to pay the employer when the employer seeks reimbursement from the employee, the
employer could obtain ajudgment against the employee and presumably bein a position to collect
that judgment on the employee’ s personal assets and whatever income stream the empl oyee might
have at thetime. Thissituation isan untenable one that should be avoided. Although the employer
in this case responds to this concern by noting that it would not seek to have the employee return
benefitsalready paid, there isno legal impediment preventing the employer from doing so. Other
employers may not hesitateto do just that. And even accepting the employer’ sargument that itis
seeking acredit against future medical payments and not reimbursement from benefitsalready paid,
it is certainly foreseeable that some workers will not seek medical treatment or will be denied
medical treatment because they will haveto pay for it themselves. Such aresult isinconsistent with
the policy underlying the workers' compensation system of providing injured workerswith needed
medical treatment.

Furthermore, we believe that the trial court’s concern about finality of judgments is a
compelling one. ThisCourt hasrepeatedly expressed concern that reopening workers' compensation
agreementsfrustratesthe legitimategoal s of judicial economy and finality of settlements. See, e.q.,
Cox v. Martin MariettaEnergy Sys., 832 SW.2d 534, 538 (Tenn. 1992); Halev. CNA Ins. Co., 799
S.W.2d 659, 661 (Tenn. 1990); but see Brewer v. Lincoln BrassWorks, Inc., 991 SW.2d 226 (Tenn.
1999). Many subrogation cases like the oneat bar would be in and out of court for years - in some
instances every time the employee needed medical treatment - if the employer’s interpretation of
Tenn. Code Ann. 8 50-6-112(c) wasadopted. Theemployer’ spositionisinconsistent with thegoals
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of judicial economy and finality of setlements.

Accordingly, we hold that the “credit on the employer’s future liability” as used in Tenn.
CodeAnn. 850-6-112(c)(2), (3) does not encompass futuremedical paymentswhenthe partieshave
settled the case for alump sum award. This construction of the statute recognizes the importance
of finality in lump sum cases and avoids the other problems noted above.

The second issue in this case is whether the made whole doctrine applies to workers
compensation cases? Thisissueis controled by our decision in Castleman v. Ross Engineering,
Inc., 958 S.W.2d 720 (Tenn. 1997). In Castleman, the employee argued that enforcement of the
employer’ ssubrogation rightsunder Tenn. Code Ann. 8 50-6-112 was conditioned on the employee
being made whol e by the third-party tortfeasor. In reecting the employee’s argument and holding
that the made wholedoctrine does not goply to workers compensation cases, we stated:

The statute [ Tenn. Code Ann. 8 50-6-112(c)] creating the subrogation claim
doesnot by itstermscondition the claim upon the empl oyee obtaining afull recovery
of damages sustained. The subrogationlien attachesto*the net recovery collected”
and secures the amount “paid” by the employer or the amount of the employer’s
“futureliability, asit accrues.” It appearsthat, under the statute, the subrogation lien
attachesto any recovery from the tortfeasor “ by judgment, settlement or otherwise.”
Consequently, evenif under eguitabl e principlesof subrogation theemployer wasnot
entitled to assert the subrogation lien, the statute specifically creates that right.

Castleman, 958 S.W.2d at 724 (citation omitted). Thus, Castleman stands for the proposition that
the made whole dodrine does not apply to workers compensation cases’

The employeein the present case arguesthat Castleman should be overruled. According to
the employee, Castleman was wrongly decided because it allows employers to receive a windfall
since they can assert their subrogation rights even though the employee has not been fully
compensated. This argument was implicit in the employee’s argument in Castleman that the
employer not be given the statutory credit until the employee is made whde. The Court in
Castlemanrejected the argument inlight of the languagein Tenn. Code Ann. 8 50-6-112(c). Weare
compelled to do the same in the present case because when statutory language is plain and
unambiguous, this Court must not apply aconstruction apart from thewordsof the statute. See State
v.Nelson,  SW.3d__ (Tenn. 2000). Thus, we hold aswe did in Castleman that the made whole

*The made whole doctrine refersto thei njured party receiving full compensation for his or
her losses as a prerequiste for allowing an insurer to exercise its subrogation rights. See York v.
Sevier County Ambulance Auth., 8 SW.3d 616, 619 (Tenn. 1999).

*This Court has, however, applied the made whol e doctrine in non-workers' compensation
cases. See, ed., York v. Sevier County Ambulance Auth., 8 SW.3d 616 (Tenn. 1999); Blankenship
v. Estate of Bain, 5 SW.3d 647 (Tenn. 1999).
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doctrine does not apply to workers' compensation cases

In view of the foregoing discussion, we conclude that the employer isnot entitled to a credit
under Tenn. Code Ann. 8 50-6-112(c) for future medical payments made onthe employee’ sbehalf.
Further, we reiterate the holding of Castleman that the made whole doctrine does not gply to
workers compensation cases. Accordingly, the trial court is affirmed. Costs of this appeal are
taxed to the employer.



